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United States Circuit Court of Appeals of the Ninth

Circuit.

No. 1283.

W. J. ZERRES and LIZZIE THOMAS,
Plaintiffs in Error.

vs.

C. VANINA,
Defendant in Error.

Reply to Petition for Rehearing.

// Your Honors Please:

The defendant in error respectfully asks to be heard

in the matter of the petition of the plaintiffs for rehear-

ing in this action and thereupon says:

That he opposes the said petition for rehearing- upon

the following grounds:

First. That said petition and request for rehearing

of said cause, is based upon grounds not reviewed or ^
passed upon at the original hearing and not reviewm '^

upon the record herein, nor raised by the exceptions or

assignments of error originally made by said plaintiffs

in error, as shown by the record herein.

Second. That said petition in effect requests the

Court to review the evidence given upon the trial or to

retry the said cause.

Third. That the said petition is not based upon a
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request for a review of the decision of this Court, tonch-

ino- any error alleged to have l^een committed by the

(.^ourt ])elow.

Fourth. That said petition is in effect and in sub-

stance based upon the following statement found on

page four of said petition made, dc Jiors the record and

contrary to what is clearly shown by the record and the

findings and opinion of the Trial Court as to the fact, to-

wit:

"There is not a word in the location notice of the

plaintiff's grantors, that would indicate that the same

wp.s being made upon the ground of a failure of the

])revious locator to perform the annual assessment work,

nor zvas fJ'crc any evidence to sJiozv that any of the

parties considered tlie same to liave been made on such

ground."

That said statement, in effect, asks for a review of

the evidence by this Court and said statement is clearly

shown by the record to be contrary to the fact, as the

record clearly shows that this precise question was at

issue and evidence thereon was given both by the plain-

tiff and the defendant, and the finding thereon was in

favor of the defendant.

The defendant says, that on page ii of said petition,

it is said: "A person ought to be allowed to tell the

truth and still accept the advantages of the law. Honest

men will not willfully use words which would convey a

falsehood." The defendant's counsel very cheerfully

assents to these two ])ropositions. He is in doubt

toward whom they were directed, but does not see how
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the latter remark particularly, bears in the slightest

either against him or his client.

This much is certain, that the substance of this peti-

tion for rehearing, is based upon a misunderstanding or

a perversion of the record. Both the plaintiff and the

defendant in their pleadings allege that the respective

parties were the owners and entitled to the possession

of the mining ground in controversy. This certainly

raised the issue as to whether or not they had performed

the required annual assessment work. On page 48 of

the transcript it is shown that the plaintiffs put in testi-

mony, as to the annual assessment work in 1904 on the

part of the defendant. On page 59 and 62 of the tran-

script, it shown that the defendant put in like testimony.

On page 58 of the transcript, Air. Vanina stated: "Mr.

Zerres at the time of the location of the Grafter Claim

was in my employ, that is, he was working on a salary

for myself and my partner Mr. Daugherty. I was away

at the time the location of the Grafter was made. I

had a letter from Mr. Daugherty in regard to it. He

said that some party had jumped my Eddie Claim. That

he had it done to protect me, because the assessment

work had not been done. Afterwards when I returned

to Searchlight, I had a talk with him about it and he

wished me to pay him money and also Wright, McDer-

mott and Hurley, some of whom he claimed to have

bought out."

The defendant's counsel remembers the fact that Mr.

Vanina used the words Mr. Zerres in place of Mr.

Daugherty, where it appears on the record as given in

this quotation. He is quite positive the record is wrong
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as to the ])arty mentioned, otherwise it is doubtful

whether the evidence would have been received or was

admissible. Tt is however sufficient, to show that the

statement on paj^e 4 of the petition, that the re-location

was not made with the idea of forfeiture, in the mind

of the jumper, and is flatly contradicted by the record

itself and by all the facts in the case. The petitioners

say: "There is not a word in the location notice of the

plainti^s' grantors that would indicate that the same

was being- made upon the ground of a failure of the

previous locator to perform the annual assessment work,

nor was there any evidence to show that any of the

parties considered the same to have been made on

such a ground." Bearing in mind the statement of

plaintifl^s' counsel, to which we unqualifiedly assent, that

"Honest men will not willfully use words which would

convey a falsehood," we see that plaintiffs' cotmsel had

evidentlv entirely forgotten the testimony both of Zer-

res and Vanina upon this point. Mr. Vanina swore that

Zerres wrote him a letter. That the letter was lost.

That in this letter Zerres stated that he had "jumped"

the claim, because he understood that the assessment

work had not been done, and that he did it to protect

Mr. Vanina's rights, and would reconvey the property

to him for a small compensation. The evidence also

.shows that some time having elapsed and he having

discovered that a proper location certificate had not been

recorded by Vanina, he demanded a large sum for a

conveyance and almost immediately thereafter l^rought

suit, claiming to be the owner of the property.

Counsel throughout the petition refers to the locators



of the Grafter Claim as '^plaintiffs' grantors." W. J.

Zerres and tvv'O others "jumped" the Eddie Claim and

the others immediately deeded to him.

Lizzie Thomas held the one-half interest in the prop-

erty from Zerres, she being- a trustee for C. E. Mack

and the Honorable E. S. Farrinp-ton, who took the case

upon a conting-ent interest. All this was brought out

at the trial.

We say that beyond all cavil and all controversy that

the record sho.ws that when Zerres stated in his first

location cc.rt\f\c^te'Notice of Relocation 'Eddie' Quartz

Claim" and in the body of the notice said "This claim

zvas previously known as the 'Eddie'/' he meant pre-

cisely what he said and intended to relocate the claim in

the technical sense of that word. On February 15th he

filed what he called an amended location certificate, re-

ferring to the other certificate as the original location

certificate and stating that it was the location of the

same lode and referring to the book and page of the

record of that certificate. See transcript pages 41, 43

and 44.

Judge Hawley in his opinion ,(Tr. page zy) says:

"During the year 1903 there was labor expended upon

the Eddie Claim to the extent of over $100.00."

And on page 28 of the opinion Judge Hawley says

:

"The testimony shows that Vanina left Searchlight Dis-

trict in June, 1903, and returned either in February

or March, 1904, and in April, 1904, he gave a contract

to have work done on the Eddie Claim, and testified that

over $200.00 worth of work was done there in sink-



ino; the shaft in 1904 prior to the commencement of this

snit."

The g-eneral finding- in favor of the defendant cer-

tainly settles this issue, and the express mention of it

in the opinion shows that the matter was mooted be-

fore the Court and that evidence on the question was

introduced by both parties. The fact is that it was

one of the prominent issues in the case and counsel for

plaintiff did not pretend before Judge Hawley to claim

that their location had not orij^inally been made upon

ihe sup])osition that the assessment work of the r.ddie

had not been done in the year 1903. But the evidence

was so overwhelming upon this point that they shifted

their position in so far as they were able, to the proposi-

tion that the location was void for the reason, that a

location certificate had not been recorded, within ninety

days after the discovery on the Eddie.

I quoted the following proposition on page 47 of my

brief in this case: In the case of Dooley v. Pease, 180

IJ. S., page 126-13T, the court says:

"Where a case is tried by the Court, a jury having

been waived, its finding upon questions of fact are con-

clusive in the Courts of Review, it matters not how con-

vincing the argument that upon the evidence the finding

should have been different."

1 have no idea ijiat this Court wiH review the evidence

u])on this application for. a re-hearing any more than it

did upon the hearing already had. But the statements

of petitioners' counsel .^re so utterly without regard

to the facts as shown by the record, that T feel that I

should not pass them over without notice. I am sure
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that it was not intentional on- their part as it is a long

time since the trial, and I, find nothins;- in the petition

which shows that they ever examined the record since

it was originally made up, and this accounts for the

disagreelnent between their statements in the petition

and the record for it is certainly a mistake and I am

sure as they say that "Honest men will not willfully

use words which would convey a falsehood."

Again counsel seem to think that they had discovered

some new law, by their cjuotation on page 7 of the ex-

cerpts from the Chap. 2Q of the Laws of 1899.

This statute is carefully set out by Judge Hawley in

his opinion and appears in the transcript as the bottom

of page 30.

Coimsel say that "If the laws were to become estab-

lished as decided upon the former hearing of this case,

it would have the effect of declaring the state and local

mining laws and rules void as to honest men and place

a premium on perjury." This is a little harsh and to

me very unintelligible. There was nothing said by this

Court touching the local laws and the decision was

clearly in accord with the decision of the Supreme Court

of the United States in Belk v. Meagher and with all

the other decisions upon the propositions decided, a por-

tion of which are cited by the Court. It would seem as

though counsel must be referring to the opinion of Judge

Hawley. Judge Hawley did take up and consfrue the

laws of Nevada. His holding was that a failure to re-

cord a location certificate, containing the provisions re-

quired by the Statute of Nevada, rendered the record

void, but did not entail a forfeiture of the claim. This



-8 -

construction of the Nevada Statute is both just and

rcasonal^le and precisely in accord with the ordinar}^

rules of construction. It is a strict construction in ac-

cordance with the terms of the Statute to aA^oid a fer-

feiture where none is expressly declared. It is noth-

ing more and nothing less than this and this in addition

to what was held by this Court upon the hearing of this

case, was all that Judge Hawley did decide. Far from

having the effect of declaring state and local mining

lavvs and rules void, either as to honest or to dishonest

men, it would have the effect of doing justice between

men and of saving to discoverers of mineral the results

of their lal)or and of making mining titles more certain,

safer and more valuable. Who, may I ask, in the world

today, is better qualified tlian Judge Flawley to put a

proper construction upon the mining laws of Nevada?

What man living has done more to make mining titles

certain and valual^le and the laws clear, equitable and

just, than Judge Hawley? The condition and value of

such titles thirty years ago and their condition and

value now, taken in connection with the wonderful line

of decisions rendered by this man, now unfortunately

retired from the bench, is sufficient answer.

Again counsel suggests that if on the record as made

up by them, the Court cannot give this "jumper" Zerres

this mining clajm, that the Court should propose certain

'^^^^
fo the Supreme Court of the United States

to be decided by it, with the hope and expectation, that

thereby an honest discoverer of mineral upon the public

domain may be deprived of his discovery in favor of a

"jumper." The propositions as made by them are a



hypothetical case, not this case. The facts stated as

facts are not the facts of this case, but utterly disregard

the record and the facts of this case. We insist that

the Court has no ri,!^-ht to subject our property to any

such dangerous proceeding and we are confident that

the Court will not so do.

As said by the learned judge in the case of Bevis v.

Markland, 130 Fed. 227, and quoted by Judge Hawley:

[Tr. pages 23-24.]

"My attention has not been directed to any precedent

or statute or sound reason for permitting a claim jumper

to occupy the attention of the courts in litigations of

actions to recover possession from a prior locator, when

there was not sufficient evidence to create a positive

belief with respect to the facts essential to the validity

of a prior location."

The grantors of the defendant made a discovery of a

valuable ledge within the lines of the Eddie Mining

Claim and the defendant purchased the same. He is

entitled to some consideration. He is not anxious to

settle all the law questions that may or might be raised

by ingenuous counsel touching this matter. All that he

cares about is to have title to his property that he may

develop it. There is no law requiring him to subject

himself to danger of loss of valuable property, in order

that the questions suggested by petitioners may be

settled

I think it might well be suggested to counsel that the

questions suggested by them and already been settled

and if they have not time to read the books, that they



shonld not attempt to take up tlie time of the Supreme

Court of the United States to brief the matter for them.

'J'he writer was im])ortnncd by Judge Mack of the

firm of Mack & Farrington to submit some such ques-

tions to this Court instead of following the practice

established by law. This he declined to do and in de-

clining wrote to this gentleman as follows:

"The mere academic question as to whether failure

of the locators to file a certificate of location renders a

location invalid, T am satisfied to leave with Judge Haw-

ley's opinion, as I consider him tlie best mining lawyer

living today. Then, too, 1 do not think I should stip-

ulate to jeopardize my client's rights for the purpose of

settling merely a mooted question. As w'as said by the

Court in the Matter of Manning, 139 New York 496,

'The demands of actual practical litigation are too press-

ing to permit the examination or discussion of academic

questions such as this case in its present situation

presents.'
"

We insist that there is nothing in the petition to jus-

tify a re-hearing and nothing to show that this Court

committed any error whatever, but that when analyzed,

it is an attempt by the defeated party to get tins court to

retry the original case upon a pretended statement of

facts, vouched for not by the record, but by the counsel

for the defeated party. »

Respectfully submitted,

Sidney J. Parsons,

Attorney for Defendant in Error.


